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 1.  TIME:  9:00   CASE#: MSC15-01016 
CASE NAME: HILL VS. GYNN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
 Defendant County of Contra Costa’s Motion for Summary Judgment is granted. “The 
motion for summary judgment shall be granted if all the papers submitted show that there is no 
triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” Cal. Code Civ. Proc. § 437c(c).  The party moving for summary judgment carries 
both the burden of persuasion and the burden of production of evidence.  (Evid. Code §500; 
Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.)  Defendant has met both its initial 
burden of production and its burden of persuasion. 
 
 A defendant moving for summary judgment “bears the burden of persuasion that ‘one or 
more elements of’ the ‘cause of action’ in question ‘cannot be established,’ or that ‘there is a 
complete defense’ thereto.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   Here, 
Plaintiff Trina Hill, has alleged a cause of action for medical negligence. In an action based on 
alleged medical negligence, a plaintiff must establish: “‘(1) the duty of the professional to use 
such skill, prudence, and diligence as other members of his profession commonly possess and 
exercise; (2) a breach of that duty (failure to use the skill and care that a reasonably careful 
professional operating in the field would have used in similar circumstances); (3) a proximate 
causal connection between the negligent conduct and the resulting injury; and (4) actual loss or 
damage resulting from the professional's negligence.’ [Citation.]” (Gami v. Mullikin Medical 
Center (1993) 18 Cal.App.4th 870, 877.)  
 
   Defendant moves for summary judgment on the ground there is no evidence to 
establish that Contra Costa Regional Medical Center, Defendant’s agents and employees, 
breached the standard of care or that any alleged act or omission was the proximate cause of 
Plaintiff’s claimed injuries. (UMF No. 25-28.) Thus, Plaintiff cannot establish the elements of her 
negligence claim. 
 
  A.  Standard of Care 
  
 The standard of care in a medical malpractice case requires that physicians exercise in 
diagnosis and treatment that reasonable degree of skill, knowledge and care ordinarily 
possessed and exercised by members of the medical profession under similar circumstances. 
(Munro v. Regents of Univ. of Cal. (1989) 215 Cal.App.3d 977, 983-984.)  "'The standard of care 
against which the acts of a physician are to be measured is a matter peculiarly within the 
knowledge of experts…”  (Munro v. Regents of Univ. of Cal. (1989) 215 Cal.App.3d 977, 984.)  
 
 Here, Defendant submitted declarations of two medical experts, who testified that 
Defendant employees’ conduct met the standard of care and any alleged act or omission was 
not the proximate cause of her injuries. Dr. Hugh West is board-certified in emergency medicine.  
He currently practices emergency medicine at the University of California Medical Center in San 
Francisco.  Dr. Barry Gardner is a board-certified surgeon.  He is currently in private practice in 
San Ramon, as a general surgeon. 
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 Both experts opined that when Plaintiff presented at Contra Costa Regional Medical 
Center’s Emergency Department, she was promptly and appropriately evaluated.  (UMF No. 
1-2; West Decl. ¶7; Gardiner Decl., ¶7.)  Plaintiff was appropriately diagnosed with a 
spontaneous tension pneumothorax, a condition that could be life-threatening. (West Decl., ¶8; 
Gardiner Decl., ¶8.) Defendant’s experts state the course of treatment fell within the standard of 
care. On December 16, 2015, when Plaintiff presented at the emergency room, Dr. Michael 
Gynn and Dr. Andrea Durant, the emergency physician appropriately placed a chest tube in 
accordance with the standard of care for treatment of tension pneumothorax.  This was the 
appropriate choice of treatment and the x-ray confirmed correct placement. (UMF 3; West Decl., 
¶9; Gardiner Decl., ¶9.)   
 
 As to development of the leak in the chest tube, Defendant’s expert opined that Dr. 
Maroud promptly evaluated and resolved the chest tube leak issue that developed. (UMF 5; 
West Decl., ¶10; Gardiner Decl., ¶10.)  According to experts, the development of a leak at the 
chest tube site is well-known risk factor and did not represent a deviation from the standard of 
care. (Gardiner Decl., ¶10.)  In Dr. West’s opinion, “even the most highly trained physicians 
caring for a patient in this setting could have a patient develop a leak in a chest tube system 
while practicing the applicable standard of care.” (West Decl., ¶10.)  Plaintiff sustained no injury 
from this leak or the management thereof.  
   
 As to the kink in the chest tube, Defendant’s expert states that the kink was identified 
after placement, but it did not prevent the chest tube from functioning properly and effectively 
expanding the lung. (UMF 6; West Decl., ¶11, Gardiner Decl., ¶11. Defendant’s experts noted 
that when the chest tube did not appear to be functioning on December 17th, the decision was 
appropriately made to remove the chest tube as the lung had significantly re-expanded. (UMF 
9-10; West Decl., ¶13.)  The Plaintiff was then appropriately placed on continuous nebulizer 
treatment with albuterol. (UMF 12; West Decl., ¶13; Gardiner, ¶13.)  Moreover, on December 
18th, when Ms. Hill developed air leak at the site of the removed chest tube, it was appropriately 
addressed.  (UMF 15; West Decl., ¶14; Gardiner, ¶13.)  
 
 “Mere error of judgment, in the absence of a want of reasonable care and skill in the 
application of his medical learning to the case presented, will not render a doctor responsible for 
untoward consequences in the treatment of his patient [Citations], for a doctor is not a ‘warrantor 
of cures’ [Citation] or ‘required to guarantee results’ [Citations.]”  (Huffman v. Lindquist (1951) 37 
Cal.2d 465, 475.)    
 
 Defendant has met its burden of production.  When Defendant met its burden of 
production, it caused a shift in burdens.  Plaintiff, as the opposing party, is now subjected to a 
burden of production of her own to make a prima facie showing of the existence of a genuine 
issue of material fact. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845.)  In medical 
malpractice cases, when a defendant moves for summary judgment and supports his motion 
with expert declarations that his conduct fell within the community standard of care, he is 
entitled to summary judgment unless the plaintiff comes forward with conflicting expert 
evidence.’ [Citations.]”  (Munro v. Regents of Univ. of Cal. (1989) 215 Cal.App.3d 977, 984-985.)   
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 Plaintiff has failed to submit medical expert declarations to support her opposition that 
Defendant’s care and treatment fell below the standard of care.  As a matter law, Defendant has 
met its burden of persuasion that Plaintiff cannot establish this element of her cause of action. 
   
  B. Causation and Damages 
 
 After review of the medical records, Dr. Hugh West, board-certified in Emergency 
Medicine, opined that to a reasonable degree of medical probability, no alleged act or omission 
by Defendant caused any of Plaintiff’s alleged injuries.  (UMF 25, West Decl., ¶¶5-17.)  In his 
opinion, Plaintiff suffered no injury or residual damage as a result of the care and treatment by 
Defendant.  (West Decl., ¶16.) 
 
 Similarly, Dr. Barry N. Gardiner, a board-certified general surgeon, opined that to a 
reasonable degree of medical probability, no act or omission by Defendant caused Plaintiff’s 
alleged injuries.  (UMF 27-28.) In his opinion, Plaintiff suffered no residual injury as a result of 
the care and treatment by Defendant.  (Gardiner Decl., ¶16.) 
 
 Plaintiff has failed to present competent and sufficient evidence to raise a triable issue of 
material fact as to the issue of causation and damages.  Thus, as a matter of law, Defendant 
has demonstrated there are no triable issues of material and it is entitled to judgment as a 
matter of law. 
 
Defendant’s Objection to Evidence 

1. Objection No. 1—Overruled 
2. Objection No. 2—Sustained. Lack of Foundation. 
3. Objection No. 3—Sustained.  Lack of Foundation. 
4. Objection No. 4—Overruled. 
5. Objection No. 5—Overruled.  
6. Objection No. 6—Sustained.  Lack of Foundation. 
7. Objection No. 7—Sustained. Declarant failed to state matters based on personal 

knowledge; Hearsay. 
8. Objection Nos. 8-10—The court declines to rule on these objection.  See Cal. Code of 

Civil Procedure § 437c(q). 
 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01016 
CASE NAME: HILL VS GYNN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
If either party contests the tentative ruling in Line 1, then the parties shall appear for the case 
management conference.  Otherwise, it is off calendar. 
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 3.  TIME:  9:00   CASE#: MSC15-02116 
CASE NAME: SMITH VS. KING 
HEARING ON MOTION FOR RELIEF FROM INADVERTENT WAIVER 
FILED BY DIXIE KING 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party. 
 
 

  

 4.  TIME:  9:00   CASE#: MSC15-02246 
CASE NAME: ARNOLD BEVERLY VS. STATE FARM 
HEARING ON OSC RE: WHY THE CASE SHOULD NOT BE DISMISSED FOR 
FAILURE TO APPEAR 8/18 & LACK OF PROSECUTION 
* TENTATIVE RULING: * 
 
The Court’s previous rulings have given Plaintiff ample opportunity to avoid dismissal of the 
case.  The declaration of defense counsel indicates that, nonetheless, plaintiff has not 
responded to the order to provide further discovery responses.  Nor has plaintiff responded to 
two orders to show cause re dismissal.  Accordingly, the action is dismissed, with prejudice. 
 
 

  

 5.  TIME:  9:00   CASE#: MSC15-02246 
CASE NAME: ARNOLD BEVERLY VS. STATE FARM 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Line 4.  Unless either party contests the tentative ruling on line 4, the case management 
conference is off calendar. 
 
 

  

 6.  TIME:  9:00   CASE#: MSC16-00166 
CASE NAME: DEUTSCHE BANK VS. CRICHTON 
HEARING ON MOTION TO DEEM REQUEST FOR ADMISSIONS ADMITTED 
FILED BY DEUTSCHE BANK NATIONAL TRUST COMPANY 
* TENTATIVE RULING: * 
 
The motion to deem requests for admission by defendant Global Trust is granted.  Sanctions 
in the amount of $936 are granted. 
 
The motion establishes that requests for admission were properly served (and acknowledged by 
Global Trust), but that there has been no response. 
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With respect to sanctions, counsel’s declaration adequately supports $936 for preparation of the 
motion, but not the additional $1,800 requested in anticipation of preparing a reply and 
appearing at the hearing. 
 
 

  

 7.  TIME:  9:00   CASE#: MSC16-00176 
CASE NAME: JACKSON VS. SOULMAN 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES CLAIM 
FILED BY U.S. BANK NATIONAL ASSOCIATION 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to January 9, 2017 at 9 a.m. 
 
 

  

 8.  TIME:  9:00   CASE#: MSC16-01276 
CASE NAME: NGUYEN VS. PUBLIC EMPLOYEES UNION 
HEARING ON DEMURRER TO COMPLAINT of NGUYEN 
FILED BY PUBLIC EMPLOYEES UNION, LOCAL 1 
* TENTATIVE RULING: * 
 
Continued to November 14, 9:00 a.m., on the Court’s motion. 
 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01276 
CASE NAME: NGUYEN VS. PUBLIC EMPLOYEES UNION 
HEARING ON DEMURRER TO COMPLAINT of NGUYEN 
FILED BY JAMES STARR, et al. 
* TENTATIVE RULING: * 
 
Continued to November 14, 9:00 a.m., on the Court’s motion. 
 
 

  

10.  TIME:  9:00   CASE#: MSC16-01276 
CASE NAME: NGUYEN VS. PUBLIC EMPLOYEES UNION 
HEARING ON MOTION TO STRIKE 
FILED BY PUBLIC EMPLOYEES UNION, LOCAL 1, et al. 
* TENTATIVE RULING: * 
 
Continued to November 14, 9:00 a.m., on the Court’s motion. 
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11.  TIME:  9:00   CASE#: MSC16-01276 
CASE NAME: NGUYEN VS. PUBLIC EMPLOYEES UNION 
HEARING ON SPECIAL MOTION TO STRIKE (anti-SLAPP) 
FILED BY PUBLIC EMPLOYEES UNION, LOCAL 1, et al. 
* TENTATIVE RULING: * 
 
Continued to November 14, 9:00 a.m., on the Court’s motion. 
 
 

  

12.  TIME:  9:00   CASE#: MSC16-01836 
CASE NAME: DOMINO VS. NATIONSTAR 
SPECIAL SET HEARING ON: OSC RE: PRELIMINARY INJUNCTION AND TRO 
SET BY BERNITTA M. DOMINO 
 

I. Procedural Background 
 
 This is a wrongful foreclosure case. On September 20, 2016, Plaintiff, Bernitta M. 
Domino (“Plaintiff”) filed a Complaint against Defendants, Nationstar Mortgage, as loan servicer, 
Barrett Daffin Frappier Treder & Weiss, LLP, as agents for beneficiary note holder; The Bank of 
New York Mellon f/k/a/ The Bank of New York as successor in interest to J.P. Morgan Chase 
Bank N.A., as trustee for structured mortgage investments, and DOES 1 through 100, 
inclusively (collectively, “Defendants”). On September 21, 2016, Plaintiff filed an Ex Parte 
Application for a Temporary Restraining Order (“TRO”). On the same day, the Court heard the 
Ex Parte Application for the TRO, granted the TRO application, and entered an Order to Show 
Cause regarding why a Preliminary Injunction should not be issued (“OSC re PI”). The Court 
issued the TRO and OSC re PI under Code of Civil Procedure (“CCP”) section 526, and the 
hearing date on the OSC re PI was set for November 7, 2016. 
  
 In the TRO and OSC re PI the Court ordered the TRO Application, Summons, and 
Complaint to be served upon Defendant, Nationstar, and Defendant, Barrett Daffin Frappier 
Treder & Weiss no later than October 12, 2016, and Proof of Service to be filed with the Court 
no later than October 17, 2016. 
 

II. Service of Complaint and TRO 
 
 CCP section 527, subdivision (a), provides: “No preliminary injunction shall be granted 
without notice to the opposing party.” However, under CCP section 527, subdivision (c), a TRO 
may be issued without notice provided the requirements of that section are met. It was under 
that section that the TRO in this case was initially issued. Furthermore, section 527, 
subdivision (d)(2) states: “The party who obtained the restraining order shall… serve on the 
opposing party a copy of the complaint if not previously served, [and] the order to show cause 
stating the date, time, and place of the hearing….”  
 
 Out of state defendants may be served by the same method as in-state by mail. 
(CCP § 415.40.) The manner of service by mail is controlled by CCP section 415.30, which 
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requires two copies of the Notice and Acknowledgment, one of which shall be signed and 
returned to the sender.  
 
 Here, the Proof of Service states that Plaintiff attempted to serve Defendants by mail and 
acknowledgment of receipt of service on October 11, 2016 as permitted by CCP section 415.30. 
However, missing from the Court file is the signed “Notice and Acknowledgment of Receipt” 
form required under section 415.30. Furthermore, the address listed in item (4) of each of the 
two Proofs of Service does not match the addresses listed as the addresses of recipients.  
(Compare item 4 with the October 17, 2016 delivery confirmation from the USPS.)Considering 
the conflicting addresses, and—most importantly—the missing Notice and Acknowledgment of 
Receipt required under section 415.30, the Court cannot conclude that Defendants were 
properly served and were on notice of the OSC re PI, as required by CCP section 527. As a 
result, Plaintiff failed to effect service upon Defendants as required by CCP section 527. 
 

III. Disposition  
 
 CCP section 527, subdivision (d)(3), provides “When the matter first comes up for 
hearing, if the party who obtained the temporary restraining order is not ready to proceed, or if 
the party has failed to effect service as required … the court shall dissolve the temporary 
restraining order.” Here, as discussed above, Plaintiff has failed to effect service as required by 
the relevant statute. Accordingly, the Court now dissolves Plaintiff’s TRO and the application for 
the preliminary injunction is accordingly denied.  
 
 

  

13.  TIME:  9:00   CASE#: MSL15-02396 
CASE NAME: SEREZLIS VS. HIBBARD 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
FILED BY JANA SEREZLIS 
* TENTATIVE RULING: * 
 
The motion to amend the complaint is granted.  The motion to transfer the matter to the 
unlimited jurisdiction calendar is treated as a motion to reclassify, and is granted.  The new case 
number is C16-02169, and all papers filed in the action shall reflect that number.  The matter will 
remain assigned to this department. 
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14.  TIME:  9:00   CASE#: MSL16-01236 
CASE NAME: THE HERTZ VS. CONTRERAS-LOPEZ 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY MANUEL CONTRERAS-LOPEZ 
* TENTATIVE RULING: * 
 
 Continued to November 21, 2017, 9:00 a.m.  Each party to file a supplemental 

declaration no later than November 14, 2017. 

Defendant moves to vacate the judgment on the ground that he was never served with 

the summons and complaint.  Plaintiff opposes on the grounds that (1) the motion does not 

provide a proposed answer; and (2) defendant was properly served through substitute service  

Defendant brings this motion to vacate the default judgment against him under Code of 

Civil Procedure section 473(d), which allows the court to “set aside any void judgment or order.”   

This includes where the defendant either was not served or improperly served.  (Dill v. Berquist 

Construction Co. (1994) 24 Cal.App.4th 1426, 1444; American Express Centurion Bank v. Zara 

(2011) 199 Cal.App.4th 383, 387.)  Notably, the motion is not filed under either section 473(b), 

which must be brought within six months, and requires a showing of mistake, inadvertence, 

surprise, or excusable neglect, or section 473.5, which must be brought within two years and 

requires a showing that the defendant’s lack of actual notice was not caused by avoidance of 

service or inexcusable neglect. 

As to plaintiff’s first argument, the requirement to provide a proposed answer applies 

only to motions filed under section 473(b), not this motion, which is filed under section 473(d). 

Thus, the issue is whether Defendant has proven by a preponderance of the evidence 

that he actually was not served with the summons and complaint.  The difficulty here is that 

each party’s presentation is cursory, at best.  Service was purportedly accomplished by 

substitute service under section 415.20(b), which allows service “at the person’s dwelling house, 

usual place of abode, usual place of business, or usual mailing address[.]” Defendant simply 

asserts that he “no longer lived” at the address where substitute service was made “on the 

purported date of service[.]”  (Contreras-Lopez Dec., Par. 4.)  He provides no information 

indicating when he moved, whether he received mail there, or otherwise tending to establish 

that the location in question did not meet the legal requirements.  Plaintiff, on the other hand, 

while setting forth the details of the efforts to serve Defendant at that address, offers nothing to 

establish whether that address met the legal requirements.   The parties’ supplemental 

declarations should address this issue. 
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15.  TIME: 10:00   CASE#: MSP15-00628 
CASE NAME: GUARDIANSHIP OF JARRIYAH R. D. GAIN 
PROBATE COURT TRIAL RE: TERMINATION OF GUARDIANSHIP 
FILED ON 03/01/16 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 
 

 

 


